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Lay-off, short-time working and suspension

INTRODUCTION


By carefully managing recruitment, normal employee turnover can help to minimise the need for lay-offs or short-time working.  However, circumstances can arise which lead to a temporary reduction in work and the need to suspend employees from work.  There are also situations where employees have a legal right to be suspended from work even when work is available.

LAY-OFF

If an employer does not provide work for an employee on a normal working day because of a shortage of work, etc., then the employee is "laid-off".  Although there is no legal obligation on an employer to provide work, it is generally a matter of contract between the employer and the employee as to whether the employer is entitled to lay the employee off on anything other than normal pay.  The contractual right to lay-off without normal pay will usually be a written term of the contract, but it could also be an implied term by custom and practice.  For this to be the case, there must be strong evidence of custom and practice before a lay-off term can be implied in the contract.

Even where there is no contractual right to lay-off without normal pay, employees may agree to a temporary variation of their contract so that a lay-off is by mutual agreement.  This could occur, for instance, where the only alternative is redundancy.

If there is no contractual right to lay-off and employees will not agree to a temporary variation of the contract, any lay-off without normal pay will be unlawful.  If employees are unlawfully laid-off, they will be able to make a variety of claims at an Employment Tribunal, ranging from lost pay to unfair (constructive) dismissal.

STATUTORY GUARANTEE PAY

Where there is a contractual provision to lay-off without normal pay, employees will generally be entitled to a statutory guarantee payment from their employer for any complete day of lay-off (referred to as a “workless day”).

Statutory guarantee pay is only payable for the first five workless days (or the normal number of days worked in a week if less than five) in any 13 week period.  The amount of statutory guarantee pay per day is the employee's normal daily pay up to a statutory maximum, which is reviewed each February (contact the Citation Helpline for the latest figure).

Situations where employees are not entitled to statutory guarantee pay include where the employee:

· has been employed for less than one month;

· cannot work because of industrial action within the employer’s (or an associated employer’s) workforce;

· unreasonably refuses an offer of suitable alternative work;

· does not comply with the employer's reasonable requirements to be available for work.

SHORT-TIME

As with lay-off, there is no legal obligation on an employer to provide a full day’s work.  If a full day’s work is not provided on a normal working day, it is again a matter of contract between the employer and the employee as to whether the employer is entitled to put the employee on short-time and pay anything other than normal pay.  Although the general understanding of short-time is working anything less than a full day, “short-time” working in legal terms is when an employee earns less than half a normal week’s pay.

CLAIMING A REDUNDANCY PAYMENT

When employees are either laid-off or put on short-time, they may be eligible to claim a temporary Jobseekers Allowance, even though they are still employed.   Employees who have been laid-off or have been on short-time for four consecutive weeks, or for six weeks within a 13 week period may be entitled to claim redundancy pay.  The starting point for claiming redundancy pay is for the employee to serve notice on the employer of an “intention to claim a redundancy payment”.  If you are served with such a notice, you should contact the Citation Helpline without delay because there are strict statutory time limits for responding to the notice.

MEDICAL SUSPENSION

There are specific health and safety regulations that apply to those who work with radiation, lead or other potentially hazardous substances as defined in the COSHH Regulations.  Sometimes employees have to be suspended from work if continued exposure to these hazardous substances might damage their health.  Most employees who are on medical suspension are entitled to their normal pay for up to 26 weeks, although similar exemptions apply to those for statutory guarantee payment.  In addition, medical suspension does not apply to employees who cannot work because they are sick or disabled for a reason unconnected with the health and safety risk.

MATERNITY SUSPENSION

When employers carry out health and safety risk assessments, they have to pay particular attention to the health or safety risks to a new or expectant mother, or to her baby.  If there are risks that cannot be removed, employers have to ensure that the mother or expectant mother is not exposed to them.

In these circumstances, suitable alternative work must be offered, if there is any.  If there is no suitable alternative work, the mother or expectant mother must be placed on "maternity suspension" and women on maternity suspension must be paid their normal wage or salary throughout the suspension.  The only exception is where a woman has been offered suitable alternative work and has unreasonably refused it.  For expectant mothers, maternity suspension can last, if necessary, up to the fourth week before the expected week of childbirth, at which time the ordinary maternity leave period begins. 

This Fact sheet is only intended as a general statement and no action should be taken in reliance on it without specific Helpline advice.
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